Monday 

September  19,  1988 


Part  III 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  701  et  al. 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Federal  Lands  Program;  Indian 
Lands  Program;  Requirements  for 
Permits  and  Permit  Processing;  Federal 
Enforcement;  Proposed  Rule 


36404 


Federal  Register  /  Vol.  53,  No.  181  /  Monday,  September  19,  1988  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30  CFR  Parts  701, 740, 750, 773,  and 
843  ' 

Surface  Coal  Mining  and  Reciamation 
Operations;  Permanent  Regulatory 
Program;  Federal  Lands  Program; 
Indian  Lands  Program;  Requirements 
for  Permits  and  Permit  Processing; 
Federal  Enforcement 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
in  the  Department  of  the  Interior  (DOI) 
proposes  to  amend  its  rules  to  provide 
for  specific  situations  where  a  coal  mine 
operator  may  not  be  required  to  obtain  a 
permit  to  conduct  reclamation  activities 
on  a  location  where  no  coal  extraction  is 
taking  place.  The  proposed  rule  would 
remove  requirements  to  obtain  or  renew 
a  permit  when  only  reclamation 
activities  must  be  performed. 
dates:  Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  4:00  p.m.  Estem  time 
on  November  3, 1988. 

Public  hearings:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington,  DC  on 
October  27, 1988,  at  9:30  a.m.  local  time. 
OSMRE  will  accept  requests  for  public 
hearings  until  4:00  p  jn.  Eastern  time  on 
October  11, 1988.  Individuals  wishing  to 
attend  but  not  testify  at  the  hearing 
should  contact  the  person  identified 
under  “FOR  FURTHER  INFORMATION 
CONTACT*’  beforehand  to  verify  that  the 
hearing  will  be  held. 
addresses:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  EnforcemenL 
Administrative  Record,  Room  5131, 1100 
L  Street  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mming 
Reclamation  and  EnforcemenL 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Avenue  NW., 
Washii^on,  DC  20240. 

Public  Hearing:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets 
NW.,  Washington,  DC. 

Request  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
“FOR  FURTHER  INFORMATION  CONTACT.” 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Fred  Block,  Branch  of  Federal  and 
Indicm  Programs,  Office  of  Surface 
Mining  Redamation  and  EnforcemenL 
1951  Constitution  Avenue  NW., 


Washington,  DC  20240;  Telephone  (202) 
343-1864. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  specific, 
should  be  confined  to  issues  pertinent  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change.  Where  possible,  commenters 
should  submit  three  copies  of  their 
comments  (see  “ADDRESSES”). 

Comments  received  after  the  close  of  the 
comment  period  (see  “DATES”)  or 
delivered  to  addresses  other  than  those 
listed  above  may  not  necessarily  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  data  and  address  scheduled  for  the 
hearing  in  Washington,  DC  has  been 
spedfied  previously  in  this  notice  (see 
“DATES”  and  “ADDRESSES”).  Any 
person  interested  in  participating  at  the 
hearing  should  inform  Dr.  Block  (see 
“FOR  FURTHER  INFORMATION  CONTACT”) 
either  orally  or  in  writing  by  4:00  pan. 
Eastern  time  October  11, 1988.  If  no  one 
has  contacted  Dr.  Block  to  express  an 
interest  in  participating  in  a  hearing  by 
that  date,  the  hearing  will  not  be  held.  If 
only  one  person  expresses  an  interesL  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  in  attendance  wishing 
to  testify  have  been  heard.  The  hearing 
will  be  transcribed.  To  assist  the 
transoiber  and  ensure  an  accurate 
record,  OSMRE  requests  that  persons 
who  testify  at  a  hearing  give  the 
transcriber  a  copy  of  their  testimony.  To 
assist  OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  ffiat 
persons  who  plan  to  testify  submit  an 
advance  copy  of  their  testimony  to 
OSMRE,  at  least  two  working  days  prior 
to  any  hearing.  The  testimony  should  be 
submitted  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  “ADDRESSES”). 

Persons  interested  in  attending  the 
hearing,  but  not  testifying,  should 
contact  the  individual  listed  under  “FOR 
FURTHER  INFORMATION  CONTACT”  prior 
to  the  scheduled  hearing  date  to  verify 
that  the  hearing  will  be  held. 


n.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
establishes  a  regulatory  fiamework 
under  which  persons  may  obtain  the 
right  to  surface  mine  coal.  However,  the 
right  to  mine  carries  with  it  the 
obligation  to  restore  the  land  after 
mining  has  ceased.  The  tie  between 
mining  and  reclamation  is  one  of  the 
basic  underlying  themes  of  SMCRA.  In 
section  101,  Congress  finds  that 
regulation  of  surface  coal  mining 
operations  in  accordance  with  the 
requirements  of  SMCRA  is  an 
appropriate  and  necessary  measure  to 
minimize  the  adverse  effects  of  mining. 
^4CRA  made  it  clear  that  mining  must 
be  followed  by  efiorts  to  ameliorate  the 
disturbemces  it  oauses.  Section  102, 
which  sets  forth  the  basic  purposes  of 
SMCRA,  again  ties  mining  and 
reclamation  together.  Paragraph  (c) 
provides  that  SMCRA  will  assure  ffiat 
mining  will  not  take  place  where 
reclamation  is  not  possible.  Paragraph 
(e)  indicates  that  SMCRA  will  assure 
that  procedures  to  reclaim  will  be 
undertaken  as  contemporaneously  as 
possible  with  mining  operations. 

Section  502,  which  establishes  the 
initial  regulatory  program,  repeats  the 
concept  that  surface  coal  mining 
operations  can  only  take  place  when 
accompanied  by  reclamation.  Paragraph 
(c)  provides  that  all  surface  coal  mining 
operations  regulated  by  a  State  under 
the  initial  regulatory  program  conform  to 
certain  performance  standards  in 
section  515  of  SMCRA,  including  the 
requirement  for  restoring  the  land 
affected  to  a  condition  capable  of 
supporting  premining  or  higher  or  better 
uses.  Similarly,  section  506,  which 
establishes  the  permitting  requirements 
for  the  permanent  regulatory  program, 
provides  that  no  one  may  engage  in 
surface  coal  mining  operations  in  a  State 
without  first  obtaining  a  permit  issued 
pursuant  to  an  approved  State  program 
or  a  Federal  program.  The  State  program 
requirements  of  sections  503  and  515(a) 
of  SMCRA  provide  that  the  State  must 
have  a  law  that  regulates  mining  in 
accordance  with  the  requirements  of 
SMCRA,  one  of  which  is,  as  noted 
above,  the  requirement  to  restore  the 
land  to  a  condition  capable  of 
supporting  premining  or  higher  or  better 
uses.  Thus,  it  is  evident  that  SMCRA 
requires  reclamation  to  accompany 
mining  and  that  the  regulatory 
framework  can  only  allow  mining  if  the 
obligation  to  reclaim  is  also  assumed. 

In  its  previous  public  positions, 
OSMRE  has  required  that  the  permit 
remain  active  during  reclamation 
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activities.  The  September  28, 1983, 
preamble  to  OSMRE’s  final  rule  at  30 
CFR  773.19(d)  addressed  rights  of 
renewal  under  an  approved  permit 
application  (48  FR  44374).  In  discussing 
the  relationship  between  the  area 
covered  by  the  permit  and  the  area 
comprising  the  life-of-mine  operation,  a 
commenter  expressed  the  belief  that  a 
permit  cannot  properly  contain  within 
its  boundaries  more  area  than  can  be 
mined  and  reclaimed  during  the  permit 
term.  Implicit  in  this  statement  is  the 
belief  that  reclamation  must  be 
completed  before  the  permit  expires. 
OSMRE  disagreed  with  the  commenter, 
but  affirmed  the  implied  assumption  that 
a  permit  is  necessary  for  reclamation  by 
stating,  “A  permit  is  required  for 
reclamation  activities  until  final  bond 
release”  (48  FR  44374).  The  preamble  did 
not  contain  an  explanation  of  the 
requirement  nor  did  it  provide  any 
references  or  citations  where  an 
explanation  could  be  found. 

OSMRE  has  also  argued  before  the 
Interior  Board  of  Land  Appeals  that 
permanent  program  reclamation 
activities  must  be  permitted.  In  a  case 
concerning  whether  a  permanent 
program  permit  is  required  for  the 
reclamation  of  an  operation  that 
extracted  coal  only  during  the  initial 
regulatory  program  (81 IBLA  209,  June  5, 
1984),  OSMRE  ai^ed  that  “when 
surface  coal  mining  occurs,  it  triggers 
the  requirement  of  reclamation”  and 
“reclamation  activities  which  follow 
coal  extraction  which  occurs  during  the 
permanent  program  must  be  permitted 
until  they  are  completed  and  the  bond 
release  occurs.” 

However,  at  the  same  time  that 
OSMRE  argued  that  a  permit  was 
required  for  solely  reclamation  activity, 
OSMRE  recognized  specific 
circumstances  where  reclamation  may 
be  ordered  in  the  absence  of  a  pennit. 
Both  the  initial  program  regulations  and 
the  permanent  program  regulations 
provide  for  the  suspension  or  revocation 
of  a  permit  without  affecting  the 
obligation  to  reclaim  (30  CFR  722.16(d) 
and  843.13(c)  respectively).  During  the 
revision  of  the  permanent  program 
regulations  in  1982,  OSMRE  re¬ 
emphasized  that  the  obligation  to 
reclaim  continues  in  cases  where  the 
permit  has  been  suspended  or  revoked. 
In  the  preamble  to  the  final  Federal 
enforcement  rules  OSMRE  stated,  “The 
permit  issued  under  the  Act  is  a  permit 
to  mine  coal  under  specified  conditions. 
Suspension  of  the  ri^t  to  mine  does  not 
suspend  the  obligation  to  reclaim  under 
the  Act.”  (47  FR  35631,  August  16, 1982) 

The  coal  exploration  rules  provide  an 
example  where  the  obligation  to  reclaim 


exists  independent  of  any  permit.  Under 
30  CFR  Part  772,  persons  who  intend  to 
conduct  coal  exploration  outside  a 
permit  area  must  file  with  the  regulatory 
authority  a  notice  of  intent  to  explore. 

The  notice  requires  “a  description  of  the 
*  *  *  practices  that  will  be  followed  to 
protect  the  environment  and  reclaim  the 
area  from  adverse  impacts  of  the 
exploration  activities  *  *  *”  (30  CFR 
772.11(b)(5)).  In  these  cases,  it  is  again 
clear  that  reclamation  is  required  even  if 
no  exploration  permit  exists. 

OSMRE  recognizes  that  it  is 
inconsistent  to  argue  on  one  hand  that 
reclamation  activities  must  be  permitted 
and  on  the  other  that  reclamation  may 
be  required  in  the  absence  of  a  permit 
Therefore,  OSMRE  has  initiated  this 
rulemaking  action  to  eliminate  this 
inconsistency. 

III.  Discussion  of  Proposed  Rule 

OSMRE  is  proposing  to  amend  its 
rules  at  30  CFR  701.11,  740.13,  750.11, 
773.11  and  843.11  to  implement  a 
consistent  policy  with  respect  to  permit 
requirements  when  reclamation 
activities  would  be  conducted  where  no 
coal  extraction  would  be  taking  place. 

In  accordance  with  OSMRE’s 
determination  that  there  are 
circumstances  under  which  a  permit  is 
not  required  to  conduct  reclamation,  30 
CFR  701.11  (a),  (b),  (c)  and  (d),  740.13  (a) 
and  (c),  750.11  (a)  and  (c),  773.11(a)  and 
843.11(a)(2)  would  be  revised  by 
replacing  the  term  “surface  coal  mining 
and  reclamation  operations”  with  the 
term  “surface  coal  mining  operations.” 
OSMRE  is  also  proposing  to  add 
language  to  30  CFR  773.11(a)  to  clarify 
that  obligations  under  a  permit  continue 
even  if  the  permit  has  expired  or  has 
been  terminated,  revoked  or  rescinded. 

Section  701.11 — Applicability 

Section  701.11  describes  the 
applicability  of  the  permanent 
regulatory  program.  Paragraphs  (a),  (b), 
and  (c)  require  that  persons  conducting 
siuface  coal  mining  and  reclamation 
operations  on  or  after  8  months  from 
approval  of  a  State  program  or 
implementation  of  a  Federal  program 
shall  have  a  permit  issued  pursuant  to 
the  applicable  program.  The  proposed 
rule  would  substitute  “surface  coal 
mining  operations”  where  “surface  coal 
mining  and  reclamation  operations” 
appears  in  these  paragraphs.  Paragraph 
(d)  would  be  revised  to  apply  the 
requirements  of  Subchapter  K  to  “each 
surface  coal  mining  operation  which  is 
required  to  obtain  a  permit  under  the 
Act,”  rather  than  to  “each  surface  coal 
mining  and  reclamation  operation  which 
is  required  to  obtain  a  permit  under  the 
Act.” 


Section  740.13 — Permits 

Section  740.13(a)  contains  the  general 
requirements  for  permits  on  Federal 
lands.  Paragraph  (a)(1)  provides  that  no 
person  shall  conduct  surface  coal  mining 
and  reclamation  operations  on  lands 
subject  to  Part  740  unless  that  person 
has  first  obtained  a  permit  issued 
pursuant  to  the  regulatory  program  and 
Part  740.  Paragraph  (a)(3)  provides  that 
surface  coal  mining  and  reclamation 
operations  authorized  under  the  initial 
regulatory  program  or  43  CFR  Parts 
3480-3487  may  be  conducted  beyond  the 
eight-month  period  prescribed  in  the 
applicable  regulatory  program  under 
certain  conditions.  These  paragraphs 
would  be  amended  to  delete  the  words 
“and  reclamation.” 

Section  750.11 — Permits 

Section  750.11  contains  permit 
requirements  under  the  Federal  program 
for  Indian  lands.  Paragraph  750.11(a) 
provides  that  no  person  shall  conduct 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands  after  eight 
months  following  the  effective  date  of 
Subchapter  E  (Indian  Lands  Program) 
unless  that  person  has  first  obtained  a 
permit  pursuant  to  Part  750.  Paragraph 
750.11(c)  provides  that  surface  coal 
mining  and  reclamation  operations 
authorized  prior  to  the  effective  date  of 
Subchapter  E  may  be  conducted  beyond 
the  specified  eight  month  period  under 
certain  conditions.  These  paragraphs 
would  be  amended  to  delete  the  words 
“and  reclamation.” 

Section  773.11 — Requirements  to  obtain 
permits 

Existing  §  773.11(a)  states  that 
“*  *  *  no  person  shall  engage  in  or 
carry  out  any  surface  coal  mining  and 
reclamation  operations,  unless  such 
person  has  first  obtained  a  permit 
*  *  *.”  Proposed  §  773.11(a)  would  state 
that  “*  *  *  no  person  shall  engage  in  or 
carry  out  any  surface  coal  mining 
operations,  unless  such  person  has  first 
obtained  a  permit  *  *  *” 

Language  is  also  proposed  in 
paragraph  (a)  to  clarify  that  obligations 
established  under  a  permit  continue 
until  satisfied,  regar^ess  of  whether  the 
permit  has  expired  or  has  been 
terminated,  revoked,  or  rescinded.  The 
rule  would  state  that  any  person 
conducting  reclamation  activities 
pursuant  to  the  requirements  of  a 
permit  even  if  the  permit  is  no  longer 
extant  must  comply  with  all  applicable 
provisions  as  a  permittee. 

Section  843.11 — Cessation  orders 

Existing  S  843.11(a)(2)  states  that 
“surface  coal  mining  and  reclamation 
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operations  conducted  by  any  person 
without  a  valid  surface  coal  mining 
permit  constitute  a  *  *  *  significant 
imminent  environmental  harm  *  *  *" 
Proposed  §  843.11(a)(2)  would  state  that 
“surface  coal  mining  operations 
conducted  by  any  person  without  a 
valid  surface  coal  mining  permit 
constitute  a  *  *  *  signiHcant  imminent 
environmental  harm  *  •  *” 

No  new  substantive  requirements 
would  be  proposed  under  this 
rulemaking  action.  Rather,  this  proposed 
rule  language  would  clarify  and  make 
consistent  OSMRE’s  interpretation  of  its 
requirements  concerning  a  permit  to 
conduct  reclamation  operations  where 
no  coal  extraction  is  taking  place,  and 
would  remove  the  requirement  to  renew 
or  obtain  a  permit  solely  to  conduct 
reclamation  activities. 

Effects  of  Proposed  Rules 

In  keeping  with  OSMRE's 
determination  that  the  obligation  to 
reclaim  continues  in  the  absence  of  a 
valid  or  unexpired  permit,  under  the 
proposed  rule  it  would  not  be  necessary 
for  an  operator  to  obtain  a  permit  where 
only  reclamation  activity  is  required. 

The  proposed  changes  would  provide 
that  a  permit  is  required  for  surface  coal 
mining  operations  for  the  extraction  of 
coal,  an  activity  of  benefit  to  the 
operator,  but  the  reclamation  obligations 
associated  with  that  mining  are  and 
continue  to  be  imposed  upon  the 
operator  or  permittee  irrespective  of 
whether  a  permit  was  issued  or  the 
permit  is  extant  Thus,  the  permit 
including  any  conditions,  defines  the 
nature  of  the  reclamation  obligation  that 
will  be  assumed  by  the  operator  should 
he  conduct  any  mining  activities  under 
the  permit  Those  obligations  are 
unaffected  by  suspension,  revocation  or 
expiration  of  the  authorization  for 
further  coal  extraction  under  the  permit 
For  the  purposes  of  enforcing  the 
requirements  of  SMCRA  and  its 
implementing  regulations,  the  person 
conducting  solely  reclamation  activities 
will  still  be  deemed  a  “permittee". 

The  proposed  rule  would  also  provide 
an  economic  benefit  insofar  as  operators 
and  regulatory  authorities  would  realize 
reductions  in  time  and  cost  expenditures 
on  permit  renewals  no  longer  necessary. 

Permit  Renewal. — ^In  cases  where  coal 
extraction,  processing  and  handling 
have  been  completed  under  a  valid 
permit,  the  proposed  rule  would  provide 
that  the  permit  need  not  be  renewed 
simply  for  the  completion  of  reclamation 
since  there  is  no  longer  any  right  the 
permittee  wishes  to  exercise  and  the 
oidy  remaining  activities  are  those 
associated  with  reclamation  obligations 
assumed  with  the  mining  activities.  The 


operator  assumed  the  obligation  to 
complete  reclamation  when  mining 
occurred.  The  ongoing  obligation  to 
reclaim  in  accordance  with  the  permit 
and  any  permit  conditions  exists 
whether  or  not  the  permit  is  renewed. 
Regardless  of  whether  a  permit  is  in 
existence  or  has  been  renewed,  section 
509(b)  of  SMCRA  provides  that  liability 
under  the  performance  bond  posted  to 
guarantee  faithful  performance  of  all 
requirements  of  SMCRA  and  the  permit, 
shall  extend  for  the  duration  of  the 
surface  coal  mining  and  reclamation 
operation  and  for  a  period  coincident 
with  the  operator's  responsibility  for  the 
revegetation  requirements  of  section  515 
of  SMCRA,  a  period  that  is  independent 
of  the  permit  term.  In  addition,  section 
506(d)  of  SMCRA  does  not  mandate 
permit  renewal.  It  provides  that  permit 
holders  may  apply  for  renewal. 

Reclamation  must  be  achieved 
according  to  the  approved  reclamation 
plan,  and  that  obligation  is  unaffected 
by  expiration  of  the  permit.  The 
reclamation  obligations  under  the 
applicable  State  or  Federal  program,  the 
permit,  and  the  performance  bond 
would  remain  in  effect  and  be 
enforceable  regardless  of  whether  the 
permit  term  has  expired.  In  cases  where 
mining  has  been  completed  under  a 
valid  permit  that  has  expired  and 
reclamation  work  remains  to  be 
completed  or  the  period  of  extended 
liability  has  not  expired,  permit  renewal 
would  not  be  a  prerequisite  for 
completion  of  the  reclamation  phase  of 
the  operation  according  to  the  approved 
permit.  The  operator  holding  an  expired 
permit  and  solely  conducting 
reclamation  activities  according  to  an 
expired  permit  which  references 
SMCRA  “permittee"  requirements  must 
conduct  the  reclamation  activities  as  if 
the  operator  were  still  a  “permittee." 
Any  revisions  to  the  reclamation  plan 
following  expiration  of  the  permit  still 
would  have  to  comply  with  the 
requirements  of  30  CFR  774.11  and 
774.13  or  the  State  or  Federal  program 
coimterparts  thereof. 

Surface  Disturbance  Off  the  Permit 
Area. — Surface  disturbances  off  the 
permit  can  occur  either  from  mining 
activities  conducted  within  the  permit  or 
from  extension  of  mining  operations 
beyond  the  permitted  boundaries.  In  the 
first  case,  off-permit  disturbances  such 
as  those  caused  by  flyrock,  landslides, 
subsidence,  or  sedimentation  typically 
result  fiom  a  violation  of  a  performance 
standard  and  are  confined  to  small 
areas.  Under  this  proposed  rule,  it  is  not 
necessary  to  require  a  permit  for 
corrective  action  on  these  disturbances 
because  the  operator  would  be  required 
to  return  the  land  to  its  previous 


condition  through  abatement  measures 
ordered  in  an  enforcement  action  issued 
by  the  regulatory  authority. 

In  the  latter  case,  the  permittee  would 
be  ordered  to  cease  mining  on  the 
unauthorized  areas  and  be  given  the 
option  of  either  immediately  reclaiming 
the  area  or  submitting  and  diligently 
pursuing  approval  of  a  new  permit  or 
permit  revision  if  he  wished  to  continue 
such  operations. 

Unauthorized  (Illegal)  Mining. — 

When  mining  is  conducted  without  the 
required  permit  (wildcat  operations),  the 
operator  nevertheless  incurs  the 
obligation  to  reclaim.  However,  there 
are  difficulties  with  requiring  these 
operators  to  obtain  a  permit  for 
reclamation  only.  These  operators  are 
often  reluctant  to  cooperate,  unable  to 
obtain  the  financing  necessary  to 
conduct  the  required  studies  or  unable 
to  obtain  a  performance  bond  or  liability 
insurance.  Also,  environmental  harm 
may  result  during  the  time  (six  to  nine 
months)  required  to  prepare  and  process 
a  permit  application. 

Therefore,  in  lieu  of  requiring  a  permit 
and  a  site-specific  reclamation  plan  in 
cases  of  mining  without  a  permit, 
OSMRE's  policy  is  to  order  the 
immediate  cessation  of  mining  and 
direct  the  person  to  backfill,  grade  and 
revegetate  in  accordance  with 
applicable  regulations.  This  proposed 
rule  would  continue  that  policy  by 
requiring  immediate  reclamation 
pursuant  to  the  applicable  standards  of 
the  State  or  Federal  program,  in  the 
absence  of  a  site-specific  reclamation 
plan,  in  accordance  with  any 
enforcement  action  citing  performance 
standard  violations.  A  notice  of 
violation  or  cessation  order  written  for 
each  such  occurrence  would  specify  the 
standards  necessary  to  assure  proper 
reclamation. 

Applicable  Regulatory  Programs 

In  accordance  with  the  interpretation 
of  the  requirements  for  permits  for 
surface  coal  mining  operations  provided 
in  this  notice  and  the  obligations 
associated  with  such  permits,  this 
proposed  rule  would  be  primarily 
applicable  to  mining  operations 
conducted  pursuant  to  a  Federal 
program  for  a  State  (30  CFR  Part  736), 
the  Federal  lands  program  (30  CFR  Part 
740),  and  the  Indian  lands  program  (30 
CFR  Part  750).  The  proposed  rule  if 
finalized,  would  mean  that  a  State  could 
amend  its  program  not  to  require 
renewal  of  a  permit  on  which  coal 
extraction,  processing,  and  handling 
have  been  completed  but  where  the 
period  of  extended  liability  has  not 
expired.  In  such  circumstances,  the 
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State  program  would  be  considered  no 
less  effective  than  Federal  requirements 
if  the  reclamation  plan,  permit 
conditions  and  related  permit  provisions 
remain  in  effect  until  the  operation  has 
met  all  applicable  performance 
standards  and  the  appropriate  operator 
liability  period  has  expired.  Any 
revisions  to  the  reclamation  plan 
following  expiration  of  the  permit  term 
would  have  to  comply  with  the 
requirements  of  the  State  program 
counterparts  to  30  CFR  774.11  and 
774.13.  With  respect  to  the  other 
situations  discussed  in  the  proposed 
rule,  State  performance  would  be 
evaluated  in  terms  of  the  policy  set  forth 
herein  unless  the  approved  State 
program  contains  specific  differing 
requirements. 

rv.  Procedural  Matters 
Federal  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The  proposed 
rule  does  not  distinguish  between  small 
and  large  entities.  The  economic  effects 
of  the  proposed  rule  are  estimated  to  be 
minor  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 

National  Environmental  Policy  Act 

The  DOI  has  also  determined  that  the 
proposed  rule  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4332(2)(C). 

Author 

The  principal  author  of  this  rule  is  Dr. 
Fred  Block,  Branch  of  Federal  and 
Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone:  (202) 
343-4560. 


List  of  Subjects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  740 

Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Surface 
mining.  Underground  mining. 

30  CFR  Part  750 

Indians-lands,  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 

30  CFR  Part  773 
Report  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  recordkeeping  requirements. 

Surface  mining.  Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
Title  30,  Chapter  VII,  Parts  701,  740,  750, 
773  and  843  as  set  forth  below. 

Dated:  July  20. 1988. 

James  E.  Cason, 

Acting  Assistant  Secretary— Land  and 
Minerals  Management 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87, 30  U.S.C.  1201  et 
seq.,  as  amended  and  Pub.  L  100-34. 

2.  In  S  710.11  the  first  sentence  of 
paragraphs  (a)  and  (b),  paragraphs  (c) 
introductory  text  and  (d)  are  revised  to 
read  as  follows: 

§701.11  Applicability. 

(a)  Any  person  who  conducts  surface 
coal  mining  operations  on  non-Indian  or 
non-Federal  lands  on  or  after  8  months 
fixtm  the  date  of  approval  of  a  State 
program  or  implementation  of  a  Federal 
program  shall  have  a  permit  issued 
pursuant  to  the  applicable  State  or 
Federal  program.  *  *  * 

(b)  Any  person  who  conducts  surface 
coal  mining  operations  on  Federal  lands 
on  or  after  8  months  from  the  date  of 
approval  of  a  State  program  or 
implementation  of  a  Federal  program  for 
the  State  in  which  the  Federal  lands  are 
located  shall  have  a  permit  issued 
pursuant  to  Part  740  of  this 

chapter.  *  *  * 

(c)  Any  person  who  conducts  surface 
coal  mining  operations  on  Indian  lands 
on  or  after  ei^t  months  from  the 
effective  date  of  the  Federal  program  for 


Indian  lands  shall  have  a  permit  issued 
pursuant  to  Part  750  of  this  chapter. 
However,  a  person  who  is  authorized  to 
conduct  surface  coal  mining  operations 
may  continue  to  conduct  those 
operations  beyond  eight  months  from 
the  effective  date  of  the  Federal  program 
for  Indian  lands  if  the  following 
conditions  are  met: 

*  *  *  «  * 

(d)  The  requirements  of  Subchapter  K 
of  this  chapter  shall  be  effective  and 
shall  apply  to  each  siu^ace  coal  mining 
operation  which  is  required  to  obtain  a 
permit  imder  the  Act,  on  the  earliest 
date  upon  which  the  Act  and  this  ^ 
chapter  require  a  permit  to  be  obtained, 
except  as  provided  in  paragraph  (e)  of 
this  section. 

***** 

PART  740— GENERAL 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  ON  FEDERAL  LANDS 

3.  The  authority  citation  for  Part  740  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87, 30  U.S.C  1201  et 
seq.,  30  U.S.C.  181  et  seq.  and  Pub.  L 100-34. 

4.  In  §  740.13,  paragraphs  (a)(1)  and 
(a)(3)  introductory  text  are  revised  to 
read  as  follows: 

§740.13  Permits. 

(a)  General  requirements.  (1)  No 
person  shall  conduct  surface  coal  mining 
operations  on  lands  subject  to  this  part 
unless  that  person  has  first  obtained  a 
permit  issued  pursuant  to  the  regulatory 
program  and  this  part. 
***** 

(3)  Surface  coal  mining  operations 
authorized  under  the  initial  regulatory 
program  or  43  CFR  Parts  3480-3487,  as 
applicable,  may  be  conducted  beyond 
the  eight-month  period  prescribed  in  the 
applicable  regulatory  program  if  all  of 
the  following  conditions  are 
present:  *  *  * 

***** 

PART  750— REQUIREMENTS  FOR 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
INDIAN  LANDS 

5.  The  authority  citation  for  Part  750  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87, 30  U.S.C.  1201  et 
seq.,  as  amended;  and  Pub.  L 100-34. 

6.  In  §  750.11,  paragraphs  (a)  and  (c) 
introductory  text  are  revised  to  read  as 
follows: 
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§750.11  Permits. 

(a)  No  person  shall  conduct  surface 
coal  mining  operations  on  Indian  lands 
after  eight  months  following  the 
effective  date  of  this  subchapter  unless 
that  person  has  ffrst  obtained  a  permit 
pursuant  to  this  part. 

«  *  *  *  * 

(c)  Surface  coal  mining  operations 
authorized  prior  to  the  effective  date  of 
this  subchapter  may  be  conducted 
beyond  the  eight-month  period  specihed 
in  paragraph  (a)  of  this  section  if  the 
following  conditions  are  present:  *  *  * 
***** 

PART  773— REQUIREMENT  FOR 
PERMITS  AND  PERMIT  PROCESSING 

7.  The  authority  citation  for  Part  773 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended:  16  U.S.C.  470  et  seq.'.  16  U.S.a  1531 
et  aeq.;  16  U.S.a  661  et  seq.\  16  U.S.C  703  et 
seq.\  16  U.S.C.  668a;  16  U.S.(1 469  et  seq.-,  16 
U.&C.  470aa  et  seq.,  and  Pub.  L 100-34. 


8.  In  §  773.11,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  773.1 1  Requirements  to  obtain  permits. 

(a)  All  operations.  On  and  after  8 
months  ffom  the  effective  date  of  a 
permanent  regulatory  program  within  a 
State,  no  person  shall  engage  in  or  carry 
out  any  surface  coal  mining  operations, 
unless  such  person  has  first  obtained  a 
permit  issued  by  the  regulatory 
authority  except  as  provided  for  in 
paragraph  (b)  of  this  section. 
Obligations  established  under  a  permit 
continue  until  satisfied,  regardless  of 
whether  the  permit  has  expired  or  has 
been  terminated,  revoked,  or  rescinded. 
Any  person  conducting  reclamation 
activities  pursuant  to  the  requirements 
of  a  permit  which  is  no  longer  extant 
must  comply  with  all  applicable 
provisions  as  a  permittee. 
***** 


PART  843— FEDERAL  ENFORCEMENT 

9.  The  authority  citation  for  Part  843 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201  et 
seq.,  and  Pub.  L 100-34. 

10.  In  §  843.11,  Paragraph  (a)(2] 
introductory  text  is  revised  to  read  as 
follows: 

§843.11  Cessation  orders. 

(a)  *  *  * 

(2)  Surface  coal  mining  operations 
conducted  by  any  person  without  a 
valid  surface  coal  mining  permit 
constitute  a  condition  or  practice  which 
causes  or  can  reasonably  be  expected  to 
cause  significant  imminent 
environmental  harm  to  land,  air,  or 
water  resources  unless  such  operations: 
***** 
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